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a 


Supreme Court of the District of Columbia 


United States ex rel Frank E. Davis, peti- 

tioner 

vs. 

John Barton Payne, Secretary of the In- 

terior, respondent 


At law No. 63715. 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for writ or mandamus 

Filed June 10, 1920 (as of May 24) 

In the Supreme Court of the District of Columbia 


United States ex rel. Frank E. Davis 

v. 

John Barton Payne, Secretary of the In- 

terior 


At law No. 63715. 


The petition of the United States on the relation of Frank E. Davis 
respectively shows: 

1. That the relator is a resident of Duchesne County, State of 
Utah, and a citizen of the United States. 

2. That on April 15, 1910, the relator made homestead entry of 
the NW. Yx of the SE. y 4 , the NE. Yx of the SW. % and the S. Yz 
of the SW. Yx of section 22, township 5 south, range 6 west, Uinta 
special meridian, Vernal land district, State of Utah, which lands 
were previously vacant, unappropriated portions of the public do¬ 
main, and the relator having been duly qualified as a homestead 
applicant. 

3. That on, to wit, the first day of September, 1910, the relator 
established actual residence upon said tracts of land and maintained 
such residence continuously for more than five years thereafter and 
until the date of submitting proof; that he commenced cultivating 
part of the land in the year 1911, cultivated a portion thereof each 
year thereafter until he had more than sixteen acres cultivated in 
the year 1917; and that he improved the tract with two log houses, 
corral, cellar, chicken house, and woven-wire fence, all of the value 

of fifteen hundred dollars ($1,500). 

2 4. That on May 19, 1917, after having given due notice, 

relator submitted satisfactory final proof on his said home¬ 
stead entry, and final receiver's receipt and final register’s certificate 
issued thereon May 23, 1917, by the U. S. land officers at Vernal, 
Utah, without anv objection being made thereto but with the assur¬ 
ance given to relator by the said officers that patent would issue to 
him on said certificate in due course. 

5. That during more than two years after the issuance of said 
final homestead receipt and certificate, no contest or protest or objec- 


2 


WORK VS. UNITED STATES EX REL. FRANK E. DAVIS 


tion of any sort was made to the said certificate or the said home¬ 
stead entry. 

6. That during or after such period of two years, the relator in¬ 
quired of the r. S. land officers at Vernal, Utah, about his patent, 
and was informed by them that patent had not issued but that it 
would issue in due course of procedure in the General Land Office; 
that thereafter, and, to wit, on the sixteenth day of June. 1919. relv- 
ing upon such assurance and upon the final receipt and certificate 
issued as aforesaid, relator borrowed the sum of one thousand dollars 
($1,000) and gave as security a mortgage upon the said land. 

7. That thereafter and on October 11, 1919, the General Land 
Office took the first action upon the said final homestead entry, find¬ 
ing and holding that the lands covered thereby were classified by 
the U. S. Geological Survey on February 12. 1917, as mineral, valu¬ 
able for petroleum and nitrogen, but not withdrawn for that or any 
other purpose, and required relator to accept a limited patent, reserv¬ 
ing to the United States “the shale which is the source of oil 

3 and nitrogen.*' or else to prove that the lands were not in fact 
valuable for such shale at or prior to the date of final proof, 
or else appeal. 

8. That within the time allowed therefor, the relator, bv his at- 

f t 

torney, filed appeal to the Secretary of the Interior contending that 
his final entry was confirmed by the proviso to section 7 of the act 
of March 3. 1891 (20 Stat. 1095) by reason of the expiration of more 
than two years after the allowance of same, and cited in support of 
his appeal decision of the U. S. Supreme Court in the case of United 
States ex rel. Hoglund v. Lane, Secretary of the Interior (244 U. S. 
174). 

9. That upon said appeal the Interior Department, through the 
First Assistant Secretary, rendered a decision on March 30, 1920, 
affirming the General Land Office and holding that the said deci¬ 
sion in Hoglund v. Lane was not applicable. 

10. That thereafter and within the time allowed therefor, the re¬ 
lator, bv his attorney, filed a motion for rehearing of the said deci- 
sion of the First Assistant Secretary of the Interior, but under 
date of May 18. 1920, the First Assistant Secretary denied the 
motion for rehearing and held “that entrvman must consent to ac- 


A A 

cept a patent containing the provisions, reservations, conditions and 
limitations of the act of July 17. 1914 (38 Stat. 509), or suffer the 
cancellation of the entry." 

11. That the issuance of such a restricted patent, if acquiesced in 
by relator, would greatly lessen the value and the salability of his 
land: and that should he accept the option allowed him of establish¬ 
ing its non-mineral character at a hearing, the same would 

4 under the departmental regulations be at his expense and with 
the burden of proof cast upon him. 

12. That more than two years having elapsed after the date of the 
issuance of the receiver's receipt upon the said final homestead entry 
of the relator, and there having been no pending contest or protest 
against the validity of such entry, the relator was entitled to a pat¬ 
ent under the said proviso to section 7 of the act of March 3, 1891, 
aforesaid, conveying to him the land so entered, and hence the re¬ 
spondent was without authority or jurisdiction to require the relator 
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to take only a limited patent, or to prove the nonmineral character 
of the land, or to sutler the cancellation of his entrv. 

_ 4 %/ 

13. That there having been no contest or protest against the said 
final homestead entrv or other action taken against it until more 
than two years after its issuance, said entry was confirmed to the 
relator and no jurisdiction remained in the Secretary of the Interior 
or his subordinates, except the mere ministerial duty of issuing a 
patent. 


14. That the relator having maintained actual residence upon the 
said lands included in his homestead entry for more than five years 
prior to February, 1917, and having cultivated and improved the 
lands to a sufficient extent during that period, he had earned title 
thereto under the homestead law. and such title could not be dis¬ 
turbed by a classification of the land by the Geological Survey, or 
bv anv other claim asserted thereafter either by the United States 
or by any one else. 

IT). That the relator having resided upon, improved and 
5 cultivated the lands for more than five years, as aforesaid, hav¬ 
ing submitted satisfactory proof for such acts, having re¬ 
ceived final receiver's receipt and final register's certificate thereon 
and no action having been taken there against for more than two 
years after the issuance of such muniments of title, the relator's right 
to confirmation of the entry and to receive patent thereon became and 
is a vested right, and it is the plain, unqualified, absolute and per¬ 
emptory duty of the Secretary of the Interior to recognize said right 
of this relator, to withdraw his requirements as to a limited patent, 
and to issue to relator the full and unrestricted patent of the United 
States for said land. 

Wherefore, the petitioner prays that a writ of mandamus be issued 
by this court ordering and directing John Barton Payne, Secretary 
of the Interior, to withdraw and vacate his requirements as to a 
limited patent upon the said entry of relator, to revoke his order of 
cancellation of the said entry, and to issue to relator the full and un¬ 
restricted patent of the Government of the United States for said 
land. 

And the petitioner further prays that a rule be made upon the 
filing of this petition ordering and directing the said John Barton 
Payne. Secretary of the Interior, to show cause why said writ of 
mandamus should not issue for the purposes aforesaid. 


Samuel Herrick, 
Attorney for Petitioner. 

G City of Washington, 

district of Columbia , ss: 

Personally appeared before me Samuel Herrick, who, being duly 
sworn upon oath, deposes and states that he is the attorney for the 
relator in the above entitled cause; that he has prepared and care¬ 
fully read the petition to which this affidavit is attached; that all 
statements made in said petition are true and correct to the best of 
his knowledge, information, and belief. 

Samuel Herrick. 


Subscribed and sworn to before me this 10th day of June, 1920. 

Morgan H. Beach, Clerk. 
By F. W. Smith, Asst. Clerk. 
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Affidavit 

State of Utah, 

County of Duchesne , ss: 

Personally appeared before me Frank E. Davis, to me well known, 
who being duly sworn deposes and states that he is the relator in the 
case of United States ex rel. Frank E. Davis r. John Barton Payne, 
Secretary of the Interior, at law Xo. 63715 in the Supreme Court of 
the district of Columbia, tiled May 24. 1920; that he has care- 
fully read the petition in said case, and a copy of which 
7 is attached hereto; that all statements made in said petition 
are true and correct of his knowledge. 

Frank E. Davis. 

Subscrib'd and sworn to before me this 31st dav of Mav, 1920. 

[seal.] R. Peale Herrick, 

Notary Public. 

Pule to show cause 
Filed May 24, 1920 

* * * * * * * 


Upon reading and considering the petition of Frank E. Davis, 
filed in the above entitled case, it is ordered by the court, this 24th 
dav of Mav. 1920, that .John Barton Pavne. Secretary of the Interior, 
show cause on the 7th day of June, 1920. at 10 a. m.. why writ of 
mandamus shall not be issued bv this court requiring said John 
Barton Pavne, as Secretary of the Interior, to withdraw and vacate 


his requirements as to a limited patent on the final homestead entry 
of the petitioner, therein referred to. for XAA\ \\ of the SE. of the 
XE. of the SAW \\ and the S. % of the SAA\ % of section 22, town¬ 
ship 5 south, range 6 west. Uinta special meridian. State of Utah; 
also to revoke his order of cancellation of the said entry, and to issue 
to relator the full and unrestricted patent for said land; according to 
the prayer of said petition: provided, that a copy of this order be 
served on the respondent on or prior to the 26th day of May, 1920. 

Wtlliam Hitz, Justice. 


8 Respondent'8 answer 

Filed June 1, 1920 

* * ***** 

Comes now the respondent in the above-entitled action and for 
answer to the relators petition and by way of return to the rule 
herein issued, says: 

1-3. He admits the allegations of the first three paragraphs; except 
that he avers the correct date of relator's homestead entrv to be April 
13, 1910, and not April 15, 1910, as averred in paragraph 2. 

4. He admits that. May 19, 1917, relator submitted final proof 
upon his entry and that a final certificate, together with receipt for 
the payment of moneys and fees due, was issued; but as to the allega¬ 
tion that assurance was given to relator by local land officers as to 
issuance of patent, he has no knowledge. He avers, however, that 
the said certificate and receipt were improvidently issued without 
jurisdiction and without any authority of law, in this: That the 
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statutory life of relator's homestead entry expired on April 13,1917; 
that final proof was not made within the life of the entry; that local 
officers were without jurisdiction or authority to accept and pass 
upon final proof submitted after the last-mentioned date or to issue 
any certificate or receipt therefor as the basis for patent in regular 
course; and that the Department of the Interior was, and is, without 
authority of law to issue, as matter of course and legal right, any 
patent on said entry and final proof. He further avers that relator 
lias made no showing whatever as to why he did not submit final 
proof on his entry within the lifetime of said entry. 

9 5. He admits the averments of fact in paragraph 5 of the 
petition. 

(*>. H e has neither knowledge of the matters averred in paragraph 
6 nor any information on which to predicate a belief as to whether 
said averments are true beyond this: That in the record there is a 
letter signed by counsel for relator, dated October 15, 1919, and ad¬ 
dressed to the register and receiver of the land office at Vernal, 
Utah, in which he notified said local officers that he held a mort¬ 
gage “ made several months ago" on the land in controversy and 
asked the said officers not to accept any relinquishment or election 
(meaning thereby an election to take a surface patent) by the entry- 
man without notice to said counsel. 

7. He admits that on October 11, 1919, the General Land Office 
took action on the relator's so-called final homestead entry 7 and 
found and held as in paragraph 7 of the petition as alleged: and 
he further avers the facts to be as follows: That on February 12, 
1917, the Geological Survey, after due examination made, and in 
the performance of a function and duty laid on it by law, found 
and determined that the land embraced in relator's homestead 
entry was mineral in character, valuable for petroleum and nitrogen 
contents, and, so, classified said land as mineral: notice whereof be¬ 
ing duly given to tlie local land officers at Vernal, Utah, by instruc- 
tions sent under date of February 2(>, 1917, long prior to any at¬ 
tempt by relator to submit final proof on his entry; notwithstand¬ 
ing which, and after the statutory life of the entry had expired, 
said local officers, as aforesaid, received said final proof 

10 including the affidavit of the relator, based upon alleged per¬ 
sonal knowledge, that the land was nonmineral: that by 

section 2302 of the Revised Statutes, land mineral in character can 
not be token under the homestead laws: but that on July 17, 1914, 
an act of Congress (38 Stat. 509) was approved whereby the Land 
Department became authorized to issue to an entrvman under the 
homestead law a patent covering the land embraced by his entry, 
found to l>e mineral in character, but reserving the mineral content 
to the United States, and with leave to such entrvman, if he be so 
disposed, to dispute the mineral classification of said land, and to 
show that in fact the said land is nonmineral in character. Where¬ 
fore, the facts in this case being that the land in controversy was 
classified as mineral while relator's entry was yet alive and before 
he had attempted to submit final proof thereon, the Commissioner 
of the General Land Office rendered the decision alleged in said 
paragraph 7 of the petition. 

8-10. He admits the averments of paragraphs 8. 9, and 10 of the 
petition. 
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11. Answering the averments of paragraph 11, he says that rela¬ 
tor’s entry was made under the homestead laws, on relator’s per¬ 
sonal affidavit that he was entering the land honestly and in good 
faith'for the purpose of actual settlement and cultivation, not for 
the purpose of speculation nor for the purpose of obtaining title to 
mineral land, but for the bona tide purpose of obtaining a home for 
himself: that the issuance of a patent for said land reserving the 
mineral content to the United States will in nowise lessen the value 
of the land to the relator as a home or for any legitimate pur- 
11 pose incident to an entry of agricultural land under the 
homestead laws: and that if relator is attempting to acquire 
title under the homestead laws with a view of selling the land at 


a valuation based on its mineral content, his purpose is in fraud of 
the United States, in violation of its laws, and he is not entitled to 
the aid of any court, through mandamus proceedings especially, or 
otherwise, in the effectuation or perpetuation of such fraud. And 
as to the allegation that the expense and burden of proof would be 
upon him, were lie to apply for a hearing with a view of establish¬ 
ing the nonmineral character of the land, vour respondent, while 
admitting the allegation, avers that the mineral character of the 
land had already been fixed by formal classification prior to the 
filing of relators nonmineral affidavit submitted with his alleged 
final proof and that the burden of maintaining the truthfulness of 
said affidavit, putting in issue the facts on which the mineral classi¬ 
fication was made, is naturally upon the relator. 

12-15. The respondent is advised and therefore avers that the 
allegations of paragraphs 12, 13. 14. and 15 amount to mere con¬ 
clusions of law which he need not answer. 

Further answering, respondent avers that he has not denied the 
relator a patent conveying the land: nor has he denied the relator 
the performance of any ministerial duty, if any at all exists, arising 
out of the public land laws of the United States. 

He avers that inasmuch as relator's final proof was not nulde 

within seven years from the date of his entry, the Land Department 

was. and is. without authoritv of law to issue to relator any 

% • 

12 patent, twith or without a reservation to the United States of the 
minerals in said land, unless and until the board of equitable 
adjudication shall approve issuance of patent upon satisfactory 
showing that final proof on relator's entry was not made within the 
period prescribed bv statute either by reason of ignorance of law 
or sickness of the relator or his family, and that in all other re- 
spects there has been due compliance with the law; and that this 
would be so even if relator should elect to take patent under the 
provisions of the act of July IT. ID 14. 

Wherefore, having made complete answer to the petition and 
return to the rule to show cause, he prays that the rule herein issued 
may be discharged, that the petition may be dismissed with his rea¬ 
sonable costs, and that he may be permitted to go hence without day. 

John Barton Payne, 
Secretary of the Interior. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright. 

Assistant Attorney. 
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District of Columbia, 88 : 

John Barton Payne, Secretary of the Interior, on oath says that 
he has read over the aforegoing answer by him subscribed and knows 
the contents thereof; that he is informed the matters therein set 
forth are true and lie believes them to be true. 

John Barton Payne, 

Secretary of the Interior. 

13 Subscribed and sworn to this 1 day of June, 1920. 

Before me: 

[seal.1 W. Bertrand Acker, 

Xotary Public in ami for the District of Columbia. 

Demurrer to respondent's answer 
Filed June 2, 1920 

******* 

Comes now Frank E. Davis, the relator, and says that the respond¬ 
ent's answer and return is bad in substance. 

Samuel Herrick, 

Attorney for Relator. 

Note. —One of the matters of law intended to be argued is that in 
the absence of any contest or protest at the end of two years from 
the date of issuance of final receiver's receipt on the relator's entry, 
the Secretary of the Interior was bound bv law to issue a patent 
thereon, no matter what defects may be alleged in the entry or in 
the proof thereon. 

Samuel Herrick, 

Attorney for Relator. 

14 Supreme Court of the District of Columbia 

Friday, April 27th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz 
presiding. 

******* 

Upon consideration of the demurrer filed herein to the respondent's 
answer, it is ordered that said demurrer be. and the same is hereby, 
sustained. 

Memorandum 

February 29, 1924. 

Suggestion of retirement of Albert B. Fall and Hubert Work is 
substituted as party defendant. 

Friday, July 18th, 1924. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

It appearing to the court that the demurrer of petitioner filed 
herein June 2d, 1920, to the answer of respondent filed herein June 
1st, 1920, was sustained on the 27th day of April, 1923, and 
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respondent now in o|>en court says that he will stand upon said 
answer, judgment is hereby ordered. Wherefore, it is considered 
that the prayers of the petition l>e granted, that the writ of man¬ 
damus issue as therein prayed, and that the petitioner recover of 
respondent his costs of suit, to l>e taxed by the clerk, and have 
execution therefor. 

From the foregoing judgment the respondent by his attorneys 
in open court, notes an appeal to the Court of Appeals. 

15 Assignment of Errors 

Filed July 17. 1924 

******* 

The court erred: 

1. In sustaining the demurrer and in awarding the writ of man¬ 
damus. 

2. In reviewing the action of the Secretary of the Interior in a 
matter committed exclusively to his jurisdiction, involving the exer¬ 
cise of his judgment and discretion. 

3. In failing to hold that the final receipt herein issued was wholly 
void for lack of jurisdiction in the local land officers to accept or 
pass upon final proof tendered after the statutory life of the entry 
had expired. 

4. In failing to hold that under existing law the entryman was 
entitled to no more than a patent covering the surface and reserving 
the mineral content to the United States, and that in offering such 
patent, the Secretary of the Interior fully discharged his legal duty 
to the entryman. 

5. In failing to hold that a proper construction of the proviso to 
section 7 of the act of March 3, 1891, and of the act of July 17, 
1914, requires, where land entered under agricultural laws is clas¬ 
sified as mineral prior to final proof, the issue, if at all. of merely 
such patent as the act of July 17, 1914, authorizes, subject to the 
conditions of that act. 

6. In failing to hold that neither the Secretarv nor the court has 
any power or authority to direct issuance of patent, with or without 

a reservation of the mineral, where the entryman has failed to 
lfi make final proof within the statutory lifetime of his entry. 

7. In failing to hold, on the facts disclosed by the record 
herein, that the board of equitable adjudication alone has 
jurisdiction and power to pass the entry herein involved to patent. 

8. In failing to hold that, the land having been finally classified 
as mineral in character prior to the submission of proof on final 
entry, it was not subject to final entry under the homestead law save 
only to the extent authorized by the act of July 17, 1914. 

9. In failing to hold that the mineral classification of the land 
operated in itself as a standing and continuing protest against a 
final entry attempted under the homestead law, and took the case 
out of the operation of the proviso to section 7 of the act of March 
3, 1891. 

C. Edward Wright, 

Attorney for the Respondent and Appellant. 
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Designation of record 
Filed July 17, 1924 

******* 

The clerk in making up the transcript of record on appeal, in the 
above-entitled cause, will please to include the following: 

1. The petition and rule to show cause. 

2. The answer. 

3. The demurrer to the answer. 

4. Minute entry of ruling sustaining demurrer. 

5. The judgment and notation of appeal. 

17 6. The assignment of errors. 

7. This designation. 

C. Edward Wright, 
Attorney for Respondent. 

Service acknowledged July 16, 1924. 

Samued Herrick, 

Attorney for Relator. 

18 Supreme Court of the District of Columbia 

United States of America. 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages, numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 63715 at law, wherein United 
States ex rel. Frank E. Davis is petitioner and John Barton Payne, 
Secretary of the Interior, is respondent, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
26th day of November, 1924. 

[seal.] Morgan H. Beach, Clerk. 

(Indorsed on cover:) District of Columbia, Supreme Court. No. 
4282. Hubert Work, Secy., &c., appellant, vs. United States ex rel. 
Frank E. Davis. Filed Jan. 15, 1925. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 


January Term, 1925 

Hubert Work, Secretary of the 
Interior, Appellant 

v . 


No. 4282 


United States ex rel. Frank E. DavisJ 


BRIEF AND ARGUMENT FOR APPELLANT 


The trial court sustained a demurrer to appel¬ 
lant’s answer to the petition for the writ of manda¬ 
mus and entered a judgment awarding said writ 
upon appellant’s election to stand upon the answer. 


STATEMENT OF FACTS 


Appellee made homestead entry of the land in 
controversy April 13, 1910. On May 19, 1917, he 
submitted final proof on the entry and a final cer¬ 
tificate and receipt were issued to him May 23, 
1917. The Land Office acted on the entry and the 
proof October 11, 1919. In view of the fact that 
the land had been classified as mineral during the 
life of the entry and prior to submission of final 
proof, it was held that appellee must either take a 
surface patent under the act of July 17, 1914 (38 
Stat. 509), or, as provided in that act, apply for 
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a hearing if lie were disposed to dispute the classi¬ 
fication. The Land Office action was affirmed on 
appeal, the Secretary holding that the entryman 
must consent to take a patent subject to the pro¬ 
visions and limitations of said act of 1914, or suf¬ 
fer the cancellation of the entry. The appellee 
refused and brought this action on the theory that 
inasmuch as two years had elapsed since the date 
of receiver's receipt (May 23, 1917) without the 
filing of a protest or contest proceeding against his 
entry, he had a right to a full patent under the pro- 
* visions of the proviso to section 7 of the act of 
March 3, 1891 (26 Stat. 1095). 

The facts on which the department acted, in 
addition to the above, are as follows: On February 
12, 1917, the Geological Survey, which had been ex¬ 
amining this land, found and determined that it was 
mineral in character, valuable for its oil shale con¬ 
tents, carrying petroleum and nitrogen. The land 
was classified as mineral; not withdrawn for classi¬ 
fication, but actually so classified. Notice thereof 

* 

was given to the local land officers of the district 

February 26, 1917—three months before the at- 
* 

tempted making of final proof by the appellee. As 
an entrvman can not take land mineral in character 
under the homestead law (R. S. sec. 2302), the act 
of July 17, 1914, provides that an entryman on cer¬ 
tain mineral lands may take a patent for the sur¬ 
face, reserving the mineral contents to the United 
States. Or, he may dispute the classification and 
call for a hearing. If error has been committed in 
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classification, the error can thus be corrected and 
full patent, in a proper case, be accorded. 

There is another fact in the case to be noted; and 
that is that the statutory life of appellee’s entry 
expired on April 13, 1917. Revised Statutes, sec¬ 
tion 2291, provides: 

No certificate, however, shall be given or 
patent issued therefor, until the expiration 
of five vears from the date of such entrv; 
and if at the expiration of such time, or at 
anv time within two vears thereafter, the * 
person making such entry; or, if he be 
dead, his widow; or, in case of her death, 
his heirs or devisee; or, in case of a 
widow making such entry, his heirs or 
devisees, in case of her death, proves 
bv two credible witnesses that he, she, or 
they have resided upon or cultivated the 
same for the term of five years immediately 
succeeding the time of filing the affidavit, 
and makes affidavit that no part of such land 
has been alienated, except as provided in 
section twenty-two hundred and eighty-eiglit, 
and that he, she, or they will bear true alle¬ 
giance to the Government of the United 
States; then in such case, he, she, or they, if 
at that time citizens of the United States, 
shall be entitled to a patent, as in other cases 
provided by law. 

Under this law appellee could not procure a cer¬ 
tificate and patent until the lapse of five years from 
original entry, April 13, 1910, and then only by 
making the proof required by the statute. After 
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that date, April 13, 1915, “ or at any time within 
two years thereafter lie could make this final 
proof and procure the certificate and, finally, pat¬ 
ent. A period of seven years, then, marks what we 
call the “ statutory life of the entry;” and in this 
case it expired on April 13,1917. Appellee did not 
attempt to make final proof until more than a 
month thereafter. 

There is another provision of law which applies 
to a case in this situation. Section 2450 of the Re¬ 
vised Statutes provided for the creation of what is 
known as the Board of Equitable Adjudication. 
This statute authorizes the Commissioner of the 
General Land Office to decide upon principles of 
equity and justice, all cases of suspended entries of 
public lands, and to adjudge in what cases patents 
shall issue. His action required the approval of 
the Secretary of the Interior and, formerly, the 
Attorney General. (The law was changed in an 
aspect immaterial to this case on September 20, 
1922, the functioning of the Attorney General be¬ 
ing omitted.) Section 2457 made the provisions for 
equitable relief applicable to all cases of suspended 
entries and locations which arose in the Land Office 
since June 26,1856, as well as to all cases occurring 
after its enactment embracing ordinary entries as 
well as including homestead entries where the law 
had been substantially complied with and the error 
or informality, which prevented patent in the usual 
course, arose from ignorance, accident, or mistake, 
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which is satisfactorily explained. The board was 
authorized to make appropriate rules and regula¬ 
tions, and this case comes within rule 24 of the 
board, which provides: 

All homestead entries in which, by reason 
of the ignorance of the law, sickness of the 
party or his family, the final proof was not 
made within the period prescribed by statute, 
but in all other respects the law has been 
complied with. 

“ The purpose of the legislation,’’ said the court 
in Hawley v. Biller (178 U. S. 476, 493), in speak¬ 
ing of the Board of Equitable Adjudication “ was 
rather to supplement that jurisdiction by authoriz¬ 
ing them to apply the principles of equity, for the 
purpose of saving from rejection and cancellation 
a class of entries deemed meritorious by Congress, 
but which could not be sustained and carried to 
patent under existing laws.” 

To the answer in which the foregoing facts ap¬ 
pear, the appellee filed a demurrer setting forth the 
proposition that in the absence of any contest or 
protest at the end of two years from the date of the 
receiver’s final receipt on the entry, the Secretary 
was bound by law to issue a patent, no matter what 
defects may be alleged in the entry or in the proof 
thereon. 

No opinion was filed by the court in sustaining 
the demurrer. The judgment, if it stands, awards 
a writ of mandamus to compel the Secretary to with- 
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draw and vacate liis requirements as to a limited 
patent, to revoke liis order of cancellation of the 
entry, and to issue a full and unrestricted patent 
for the land. 

It is from this judgment that the case is removed 
here on appeal. 

ASSIGNMENT OF ERRORS 

The full assignment of errors appears on page 
8 of the printed transcript of record. For argu¬ 
ment, a grouping may be of advantage. 

1. Error in failing to hold that the receiver’s 
receipt was wholly void in that it was issued, after 
the lift 4 of the entry had expired, by an officer 
functus officio, and that through appellee’s failure 
to comply with Revised Statutes, section 2291, the 
only tribunal having jurisdiction to grant a patent, 
if at all, is the Board of Equitable Adjudication. 

2. Error in not holding that, in any event, the 
land having been classified as mineral prior to 
final proof, the entryman would be entitled to only 
such a patent as the act of July 17,1914, provides. 

3. Error in not holding that the issuance of a 
patent, by direction of the Board of Equitable 
Adjudication, under the act of July 17, 1914, re¬ 
serving the mineral content to the United States, 
would be a due compliance with the requirements 
of the act of March 3,1891, if the latter act has any 
application to this case. 

The more specific points laid in the assignment 
can be discussed under some one of these groups. 


ARGUMENT 


The statutory life of the entry. 

The answer shows, and the demurrer admits, that 
the final entry in this ease was made after the life 
of the entry had expired according to the terms of 
the statute under which the original entry was 
made. As already shown, the emryman through 
his failure to make his proof within the statutory 
period is entitled to nothing except what the Board 
of Equitable Adjudication, on principles of equity, 
may accord him after a showing by him which will 
explain his failure. On and after April 13, 1917, 
the Secretary alone had no power under the stat¬ 
ute to issue patent, if he would. Haying no author¬ 
ity, he has no duty in the premises save the per¬ 
formance of such functions as a reference of the 
case to the Board of Equitable Adjudication would 
involve. From and after April 13, 1917, it also 
follows, from the failure to make final proof, that 
the local land officers lost jurisdiction in the case. 

Section 2291 provides that ‘‘no certificate, how¬ 
ever, shall be given or patent issued * * * 

. until the expiration of five years * * * or at 

anv time within two years thereafter,” unless the 
person makes linal proof within that time. A cer¬ 
tificate issued or a receiver’s receipt given either 
before or after the period laid down in the law is 
in violation of the statute, is given without jurisdic¬ 
tion, and is as void as any act taken by an officer 
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functus officio . In this case, the officer had no more 
authority to issue the usual documents on final 
proof, the defects appearing on the face of the 
record itself, than a mere outsider would have had. 
Enough has been said in the statement of the facts 
on this point, and all that remains is to point out its 
application. 

The final receipt being void, no right under any 
statute can be predicated upon it. This is not a case 
where a certificate and receipt issued regularly in 
the course of administration and within the exer¬ 
cise of jurisdiction, on misrepresentation of facts, 
or where matters dehors the record afford the only 
reason why it should not have issued. That is to 
say, a receipt issued in due course effects a right 
under the proviso to section 7 of the act of March 
3, 1891, because, regularly issued, it imports the 
existence of a prima facie compliance with the re¬ 
quirements of the law, and if improperly issued 
requires a showing of facts, developed by protest or 
contest, outside the record in the case at the time the 
receipt issues to disclose the impropriety of its issu¬ 
ance. Here, however, the entry papers which were 
presented to the local officers showed on their face 
that the life of the entry had expired a month previ¬ 
ously and that the officers, under the statute, were 
without authority to function. The papers showed 
on their face that the local officers were, in effect, 
out of office as to this case. The receipt was not 
voidable, but void ah initio. 
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The certificate and receipt being void, the Secre¬ 
tary has no duty, under the statute, to perform 
save to pass upon such a recommendation in the 
premises as the Commissioner of the General Land 
Office, functioning under the Board of Equitable 
Adjudication act, may make. The statute expressly 
says that no patent shall issue unless proof is sub¬ 
mitted within the time prescribed. The Secretary, 
therefore, owes no duty which it is the office of the 
writ of mandamus to compel him to perform. 

If this were a case where the Secretary had re¬ 
fused to refer it to the Board of Equitable Adjudi¬ 
cation, another situation would be presented. But 
it is not averred that the Secretarv has failed in 
this respect. On the contrary, and in face of the 
law on which the entry is fundamentally based, the 
appellee is demanding a full and unrestricted 
patent precisely as if lie had complied fully with 
the requirements of the law. 

II 

The land having been classified as mineral prior to 
final proof, the entryman is entitled at the most to a 
patent under the act of July 17, 1914. 

The third section of the act of July 17, 1914, 
supra, provides that any person who, in good faith, 
has entered under a nonmineral land law of the 
United States any land which is subsequently 
classified or reported as being valuable for phos¬ 
phate, nitrate, potash, oil, gas, or asphaltic min¬ 
erals, may upon application, and upon making sat- 
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isfactory proof of compliance with the laws under 
which the land is claimed, receive a patent therefor 
“ which patent shall contain a reservation to the 
United States of all deposits on account of which 
the lands were withdrawn, classified, or reported 
as being valuable, together with the right to pros¬ 
pect for, mine, and remove the same.” 

In other words, if appellee's proof had been duly 
made within the lifetime of his entry, he would be 
entitled to the patent with the reservation thus 
quoted and to no other form of patent. The state¬ 
ment of facts show that prior to the submission of 
final proof and two months prior to the expiration 
of the life of the entry itself, this land had been 
examined and was formally classified as mineral 
land containing oil shale valuable for its oil and 


nitrate contents. This classification is conclusive 


everywhere, ('amcron v. United States (252 U. S. 
450). The land was thus “ known " to be min¬ 


eral before he attempted to make his final proof. 
This is not one of the cases where the mineral char¬ 


acter of the land is discovered after the equitable 
title vests in the entryman on final proof so that 
his title can not for that reason alone be devested. 


The discovery that the land is mineral preceding 
the submission of final proof on which a certificate 
importing the passing of the equitable title was is¬ 
sued, the entryman acquired no right to a patent 
without this reservation. Washburn v. Lane (49 
App. D. 0. 52). The Washburn case involved a 
selection of land, but the principle is precisely the 
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same; final entry being tantamount to a selection 
so far as the act of 1914 is concerned. 

So, at the hands of the Board of Equitable Adju¬ 
dication the most that the appellee has a right to 
expect is a patent for the surface only. If he dis¬ 
putes the classification, and he does not, he would 
have a right to apply for a hearing, as authorized 
bv section 2 of the act of 1914. 

III 

Issuance of a patent under the direction of the 
Board of Equitable Adjudication, with the reservation 
required by the act of July 17, 1014, would be a due 
compliance with the requirements of the act of March 
3, 1891. 

The proviso to section 7 of the act of March 3, 
1891 (2(> Stat. 1095), provides: 

That after the lapse of two years from the 
date of the issuance of tin* receiver’s receipt 
upon the final entry of any tract of land un¬ 
der the homestead timber-culture, desert- 
land, preemption laws, or under this act, 
and when there shall be no pending contest 
or protest against the validity of such entry, 
the entrvman shall be entitled to a patent 
^conveying the land by him entered, and the 
same shall be issued to him. 

Assuming that the final proof had been submitted 
within the life of the entry and that the receiver 
thus had full jurisdiction to issue such a receipt as 
the proviso contemplates, we would have a situation 
where at the time the receipt issued it was not only 
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known that the land was mineral in character but 
that existing law required a severance of the 
mineral content from the agricultural surface. A 
new sort of patent had come into existence by an 
act of Congress. The act of 1891 describes no 
particular kind of patent. It merely says that in a 
certain situation the entrvman shall be entitled “ to 
a patent conveying the land." When the entrvman 
becomes entitled on the facts in his case, to a patent, 
he is entitled to the sort of patent which as a matter 
of law is then authorized by Congress. The petition 
for mandamus shows that the Secretarv is not un- 
willing that appellee should have a patent for the 
land. It shows that he has merely complied with the 
act of 1914. The Secretary insists upon the dis¬ 
charge of his duty under that act, i. e., upon the 
reservation of the mineral when the patent is issued. 
In the absence of the act of 1914 it would be the 
duty of the Secretary to cancel the entry outright, 
because prior to the purported investiture of the 
equitable title in the entrvman the land was known 
to be mineral and of a class inhibited bv law to the 
appellee under a homestead entry. 

Lane v. Hoglund (244 IT. S. 174), which will un¬ 
doubtedly be cited by the appellee in his brfef and 
argument, is not a cure-all. It does not purport 
to legalize illegal entries. It merely holds that the 
Land Department loses in two years its jurisdic¬ 
tion to try cases involving the legality* of an entry 
just like local officers lose their jurisdiction, after 
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two years, to issue certificates and receipts. The 
proceeding must be initiated within two years— 
that is, a proceeding which will bring out facts 
dehors the record establishing the illegality of the 
entry and the falseness of the final proof adduced 
in support thereof. But there is no need of a pro¬ 
ceeding where on the face of it the final entry is 
absolutely void for all purposes except as the basis 
for submission of the case to the Board of Equita¬ 
ble Adjudication. A receipt issued on land already 
patented, that fact appearing on the record itself, 
would have no efficacy, nor would a receipt issued 
on reserved public land, the Capitol grounds, for 
instance, have any legal effect and be the basis for 
a claim under the proviso to the act of 1891. 

A receipt by an officer functus officio on the face 
of the record would not be a receipt to which any 
rights could inure. In the Hoglund case itself, the 
court took pains to recite that Hoglund “ in due 
time thereafter,” i. e., after his initial entry, sub¬ 
mitted his final proof and acquired in a legal way 
the receipt in question. 

Appellee made his entry under an agricultural 
law, professing to want the land for nothing except 
such purpose. Mineral land was interdicted to him. 
He had to make a personal affidavit that the land 
was nonmineral. The appellant is not withholding 
from him anything which he had a right morally or 
legally to ask. It is proposed to let him have the 
land, the very tiling he went after. If he be in 
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good faith, he is not threatened with the depriva¬ 
tion of anything lie’lias sought. If* he be in bad 
faith and is after the mineral, he ought not to have 
the aid of a court in making the public land laws 
abortive. Duncan To tensile Co . v. Lane (245 U. S. 
308). 

Before the appellee had earned anv right to anv 
patent, the act of July 17, 1914, had become the law. 
In a situation such as this, it provides for the issu¬ 
ance of a patent. Such a patent conveys the land. 

It merelv reserves the mineral to which an entrv- 
• • 

man under a nonmineral law has no moral or legal 
right. 

The Secretary has a right to insert reservations 
which the law directs him to insert, if authoritv lie 
given, as in this case, before a title vests in the en- 
tryman or selector, Washburn v. Lane , supra; 
United States e.r rel. Southern Pacific Bail way ('o. 
v. Lane (40 App. I). C. 74). Back of that. Congress 
has a right to legislate as to any piece of public land 
and to cut off inchoate rights at any time before the 
entrvman has accpiired a vested interest. Yosemite 
Valley case (82 U. S. 77). 

So, here, before appellee could possibly have 
secured a vested interest on any theory, Congress 
came along and directed the Secretary to insert in 
any patent to be issued to him a reservation of the 
mineral content. The Secretary can do naught else 
than obey the statute, if any patent is to be issued, 
and the court, we opine, will not mandamus him to 
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do a thing which the law forbids or does not author¬ 
ize. The purpose of the writ of mandamus is to 
compel the discharge of a duty, not to create a 
right. While it is submitted that the appellee’s 
rights in this case are not to be determined by the 
act of 1891, if they are, and if the Secretary must 
give him a patent through the Board of Equitable 
Adjudication or even otherwise, then the act of 
1914 tells not onlv the Secretarv but the court what 
sort of a patent is to be issued. The act of 1891 
does not demand any other sort of patent than that 
which Congress authorizes the Secretary to issue 
at the time when he is called upon to function. 

The judgment below should be reversed. 

C. Edward Wright, 

Attorney . 
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